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Findings:
Part 1 Article 11 of the New Hampshire Constitution states, “All elections are to be free... Every 
inhabitant of the state, having the proper qualifications, has equal right to be elected into office.”

The US Supreme Court has ruled (NAACP v. Alabama 1958) that the First Amendment to the U.S. 
Constitution implies a guarantee to the Freedom of Association. 

However, current election law violates both of these fundamental rights. The State Constitution says,  
“Every inhabitant of the state, having the proper qualifications, has equal right to be elected into 
office,” though anyone who does not wish to associate themselves with the Republican or Democratic 
Party does NOT have equal right to being included on the ballot.

New Hampshire needs to treat all candidates equally with respect to ballot access. Several other states 
have easy access to the ballot yet do not have “too many candidates” as some argue happens with lax 
ballot access rules.

There is a myth that, if anyone is allowed on the ballot there will be too many candidates. One recent 
example being the recall election of California Governor Gray Davis in which 135 candidates filed to 
replace him. However, that election was the exception rather than the rule. Judge Richard A. Posner, 
ruling in the 2004 case of Nader v. Keith wrote, "A multiplication of parties would make our politics 
more ideological by reducing the influence of the median voter, and this could be a very bad 
thing."1Additionally, in the 1971 case of Jenness v. Fortson, Justice Potter Stewart wrote, "There is 
surely an important State interest in requiring some preliminary showing of a significant modicum of 
support before printing the name of a political organization's candidate on the ballot — the interest, if 
no other, in avoiding confusion, deception, and even frustration of the democratic process at the general
election."2 As shown, these two opinions are based on an imagined strawman. Justice Scalia said in a 
U.S. Supreme Court conference in 1986, "...the crowded ballot argument is phony." We only know this 
because Justice Blackmun was taking notes, and after his death his notes were put in the Library of 
Congress.3

Only 20 States require “major party” nominees for U.S. House to gather signatures on a nominating 
petition. Of those, only nine have the same petitioning requirement regardless of political affiliation. 
Only four States do not require a nominating petition from either a major party, minor party or 
independent candidate for the U.S. House, instead requiring all to pay a filing fee.4

In Tennessee an independent candidate can get on the ballot by submitting a petition signed by 25 
registered voters, though in 1984 there were no independent candidates for U.S. House in Tennessee. 
During six of the past seven elections (1998-2010), no district saw more than five independent 
candidates on the ballot, with 2010 being an exceptionally independent heavy year — with a total of 33
independent candidates. During this time there has been an average of 1.62 independent candidates on 
the ballot per district in Tennessee.5

Florida relaxed the rules for placing a Presidential candidate on the ballot in 19986 and voters never had

1 Nader v. Keith (2004).
2 Jenness v. Fortson (1971).
3 Information provided via personal correspondence between Richard Winger and this author.
4 Information provided via personal correspondence between Richard Winger and this author.
5 Due to Tennessee's ballot access laws being harsher for a minor party, the alternative party candidates use the 

easier independent method and are listed without a ballot label.
6 Florida again strengthened rules for minor parties in 2011 — though the new law violates Article VI, sec. 1. of the

Florida Constitution: “The requirements for a candidate with no party affiliation or for a candidate of a minor 
party for placement of the candidate’s name on the ballot shall be no greater than the requirements for a 
candidate of the party having the largest number of registered voters.”



more than 13 candidates on the general election ballot for President (2008).7 Until 1997, Arkansas 
allowed anyone who requested on the ballot yet never had more than 13 Presidential candidates, which 
is no higher than the number of candidates on the Presidential primary ballot in some States during the 
past three elections.8

Vermont allows any organized party to become ballot qualified and has the same signature requirement 
for both “major” party and independent candidates (candidates from “minor” parties are not required to
collect signatures). Since 2000 no Statewide or Congressional election has had more than 10 
candidates, most races have 4 or 5 candidates and several races were unopposed.

In Mississippi, a party that demonstrated that it has an organization continues to be ballot-qualified 
until the officers resign or otherwise cease to hold party office. In Florida, a party that continues to 
update its list of officers, and file certain financial reports, and to have at least $500 worth of financial 
activity, remains qualified. In South Carolina, a party remains qualified as long as it runs at least one 
candidate within a four year period. 

In fact, 68 times in 30 different States from 1972-2004, a Presidential primary ballot has had 10 or 
more candidates.9 New Hampshire regularly has more candidates in the Presidential primaries, yet 
stifles choice during the general elections.

Canada and the United Kingdom also treat all candidates equally with respect to ballot access. 
Candidates for the House of Commons in the U.K. need only collect 10 signatures and pay a refundable
deposit of £500. Those seeking election in Canada need only submit a petition signed by 100 voters and
pay a refundable deposit of $1,000 CAD . All candidates in both countries are able to include a ballot 
label (i.e. party name). The consistency of choice is shown by the fact that since 1945 

British voters have had an average of 3.71 candidates per election with an average of 5.11 candidates 
per district since 1985. Canadian voters see an average of 3.6 candidates for Parliament per election. At
the May 2011 Parliamentary election, Canadian voters were able to choose from an average 5.15 
candidates. By contrast, voters in the U.S. had an average of only 3.04 candidates for U.S. House in 
2010. 

Current NH law requires minor party and independent candidates to pay a filing fee AND file the 
required nomination papers. Whereas members of the two major parties simply pay a filing fee OR file 
the required (smaller) number of primary petitions. This violates the spirit and letter of the NH 
Constitution.

Conclusion:
• All organized parties shall be granted equal access to the general election ballot.
• Any organized party that does not run a candidate for any office for two election cycles shall 
cease to be recognized.
• All independent candidates shall be granted the same access to the general election ballot as 
candidates from an organized party and independent candidates shall be allowed to use a ballot label, as
long as the ballot label is not the same as the name of an organized party.
• Replace the Party Column ballot with the Office Group ballot.

7 Florida had 10 Presidential candidates in 2000 and eight in 2004.
8 2008 New Hampshire GOP Presidential Primary had 21 candidates.
9 Richard Winger, “How Many Parties Ought To Be on the Ballot? An Analysis of Nader v. Keith” Election Law 

Journal Volume 5, Number 2, 2006, 187-188.


